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Introduction

1.

Further to WRWA'’s oral submissions at the hearings, WRWA and the Applicant
are making progress in addressing the issues between the parties.

WRWA is grateful to the Applicant for adopting updated drafting following certain
of those discussions in the latest version of the draft DCO Revision G [REP4-
005]. Discussions between the parties continue in relation to the DCO and other
issues. However, in light of the stage of the Examination, WRWA seeks to draw
its further suggested changes to the DCO to the Examining Authority’s attention.
The changes are shown in red.

WRWA has one further minor clarification in respect of the Land Rights Tracker
[REP-026] provided by the Applicant at Deadline 4. In the entry for WRWA, it is
stated that Protective Provisions are not required. WRWA disagrees with this
statement but agrees that bespoke individual DCO protection may not be
necessary to protect its interests so long as the current revisions to the draft DCO
and WRWA's suggested further amendments are included within the final DCO.

WRWA'’s Comments on the Draft DCO Revision G

Article 2 - Interpretation

4.

Reason: Please see the explanation set out in paragraphs 10 - 16 below in
relation to Schedule 12 Part 9 - Protective Provisions for the Protection of each
RRRL Entity - Substantive Issues.

Proposed amendment:

“‘RRRL Entity” means (on a several basis) each of the RRRL, and—

(@) prior to the earlier to occur of a Pre-2032 WRWA Underlease
Determination Event and 5 October 2032, WRWA (for the purposes of
paragraphs 109(a) and 117 of Part 9 of Schedule 12 only);

(b) where a Pre-2032 WRWA Underlease Determination Event has
occurred, WRWA (for any period in which WRWA (or WRWA’s nominee) is
not a successor in title to RRRL in respect of the freehold of all the RRRL
land which is held by RRRL immediately prior to the Pre-2032 WRWA
Underlease Determination Event); o

(c) where a Pre-2032 WRWA Underlease Termination Event has occurred,
WRWA (or its nominee) (for any period in which WRWA (or WRWA's
nominee) has ownership of RRRL or is a successor in title to RRRL in
respect of the freehold of RRRL land); and



(de) where a Post-2032 WRWA Underlease Determination Event has
occurred, WRWA (for the duration of the WRWA Lease);

Article 32 — Private Rights

6. Reason: The Applicant’s changes to Article 32 are welcome. The explicit inclusion
of WRWA in the wording of Article 32(6)(b) addresses WRWA’s concern that on
one interpretation, Article 32 could be used to outflank WRWA's pre-existing
contractual arrangements with Cory. It is clear that both parties now agree that
WRWA’s contractual rights are deserving of protection and it is not the Applicant’s
intention to use the DCO to renegotiate the contractual relationship between it
and WRWA.

7. However, in Revision G, the disapplication of Article 32 by Article 32(6)(b) is
restricted to rights held over compulsorily acquired land (i.e. Article 32(1)). As the
ExXA and the Applicant are aware, WRWA is particularly concerned about the
extinguishment of WRWA's rights not only over the land which is being
compulsorily acquired but also over that land over which new rights or new
restrictive covenants are being compulsorily acquired (i.e. Article 32(2)), which
covers the entirety of the site covered by the WRWA Lease not being
compulsorily purchased. It follows that Revision G will not provide the necessary
reassurance to WRWA.

8. The protection for the Applicant in respect of Article 32(2) is therefore the same
as the Applicant considers is sufficient for Article 32(1): an agreement between

the parties on a reasonable basis and acting in good faith.

9. Proposed amendment:

32...(6) Regardless of any other provision in this Order or anything shown
on the land plans or contained in the book of reference—

(a) this article does not apply in relation to any right or apparatus to
which section 138 (extinguishment of rights, and removal of apparatus,
of statutory undertakers etc.) of the 2008 Act or article 39 (statutory
undertakers) applies; and

(b) paragraphs (1) and (2) of this article dees—-do not apply to any
contractual rights, private rights and restrictive covenants owned or
held by the undertaker, REPL, RRRL or WRWA unless otherwise
agreed by those parties, such agreement not to be unreasonably
withheld or delayed by those parties, acting in good faith and having
regard to the ability of the undertaker to construct the authorised
development in a timely and cost-effective manner.



Schedule 12 Part 9 - Protective Provisions for the Protection of each RRRL
Entity - Substantive Issues

10.Reason: WRWA is again grateful to the Applicant for the clarification which the
amendments to Revision G provide.

11.In paragraph 1.2.5 of the Applicant’'s Response to Western Riverside Waste
Authority Deadline 1 Submission [REP02-020], the Applicant asserted that “it is
highly unlikely that WRWA would ever be in possession of the Riverside 1 Site
(and if it was, would benefit from the RRRL Protective Provisions)”. At that stage,
WRWA could not agree - Deadline 3 Response [REP03-049].

12.Revision G of the DCO has made significant progress in addressing WRWA's
concerns in this regard by broadening out the Protective Provisions to include
‘RRRL Entities” (as defined) which offers nominal protection to WRWA where
WRWA takes possession as leaseholder.

13.However, currently Revision G still does not necessarily give effective protection
to WRWA:

a. where WRWA takes possession as leaseholder, as currently drafted the
Protective Provisions apply “unless otherwise agreed in writing between
the undertaker and RRRL” (Sch.12 Part 9 paragraph 106). What this
means is that RRRL could agree with the undertaker to amend or indeed
remove the protections afforded to WRWA as leaseholder without WRWA
consent;

b. if WRWA were to take possession as freeholder, the Protective Provisions
may have been amended or removed by agreement between the
undertaker and RRRL prior to WRWA becoming a “successor in title to the
freehold”; and

c. if WRWA were to take ownership not of the RRRL land but of the shares in
RRRL, again the Protective Provisions may have been amended or
removed by agreement between the undertaker and RRRL prior to WRWA
taking ownership of the shares.

14.As explained in Appendices 1 and 3 of WRWA's Written Representation [REP01-
043], under the contractual arrangements currently in place, upon an early
termination of its (quasi-PFI) contract WRWA is compelled to buy either the
shares or assets of RRRL and (depending upon the underlying reason for the
termination) the compensation payable may not be calculated by reference to the
value of the underlying assets and therefore the impact of the absence (or
amendment) of Protective Provisions may not be taken into account. It is



therefore inappropriate for alterations to the Protective Provisions to survive a
forced acquisition of RRRL/RRRL’s assets by WRWA unless WRWA has
consented to the alterations.

15.The reason why this is important is that WRWA is a public body, funded by local
ratepayers. It is obviously important that (a) WRWA seeks to protect local
taxpayers from unquantifiable liabilities; and (b) the public purse does not, in
time, end up subsidising private commercial interests.

16. WRWA therefore proposes two changes:

a.

in paragraph 106, the ability to vary the protections afforded to a RRRL
Entity should only be capable of variation with the agreement in writing
between the undertaker and the applicable RRRL Entity, rather than just
RRRL; and

WRWA should not be denied the benefit of the Protective Provisions
afforded to RRRL in the DCO as owner of the freehold of the RRRL land
which prior to acquisition by WRWA may have been varied or waived by
agreement between the undertaker and RRRL without WRWA's consent.
An additional limb (c) to the definition of “RRRL Entity” (see paragraph 5
above) is therefore proposed to ensure that the Protective Provisions will
continue to benefit RRRL (which as defined includes successors in title to
the freehold of RRRL land) should WRWA be required to buy
RRRL/RRRL's assets unless WRWA has agreed to the changes. The
effect of this is that RRRL can agree whatever changes to the Protective
Provisions it wishes with the undertaker, but if it does not get the
agreement of WRWA the undertaker runs the risk that the original
Protective Provisions will re-apply should WRWA take ownership of RRRL
or RRRL land upon an early termination of the (quasi-PFI) contract. The
undertaker and RRRL can take a view on the likelihood of this happening
rather than seek WRWA consent if they so wish.

17.Proposed amendment:

106. For the protection of each RRRL Entity as referred to in this Part of this
Schedule the following provisions have effect unless otherwise agreed in
writing between the undertaker and the applicable RRRL Entity.

18.Please also see the introduction of a new paragraph (c) into the definition of
‘RRRL Entity” in Article 2 (see paragraph 5 above).

Schedule 12 Part 9 - Protective Provisions for the Protection of each RRRL
Entity - Mechanical Issues



19.Reason: In circumstances where the WRWA Underlease terminates but the
WRWA Lease continues, under the terms of the WRWA Lease WRWA becomes
responsible for the maintenance of Riverside 1 assets i.e. for the maintenance of
assets which it does not own. The Protective Provisions need to provide for this,
rather than just granting the owner of an asset access/rights to the assets it
owns.

20.The Applicant has sought to do this in Revision G but WRWA has identified
instances where this may not work as intended. WRWA proposes changes which

are mechanical in nature and hopefully not controversial.

21.Proposed amendment:

107 ...... “apparatus” means any electric cables, electrical plant, drains, mains,
sewers, pipes, conduits or any other apparatus belonging to or maintained by
any each-RRRL Entity and used for, or for purposes connected with, waste
treatment and disposal and the generation, transmission, distribution or supply
of electricity and/or heat generated at the RRRL facility and includes any
structure in which apparatus is or will be lodged or which gives or will give
access to apparatus;

110. (1) If, in the exercise of the powers conferred by this Order, the undertaker -

(@) acquires any interest in the RRRL land in which any apparatus is placed or
over which access to any apparatus is enjoyed; or

(b) requires that any RRRL Entity’s apparatus within the RRRL land is
relocated, diverted or removed,

any right of a sueh RRRL Entity to any part of the RRRL land and/or to
maintain that apparatus in that land and to gain access to it must not be
extinguished [Note: WRWA will need its rights of maintenance and
access not to be extinguished even if the asset is owned by RRRL due
to its obligations under the WRWA Lease], and that apparatus must not
be relocated, diverted or removed, until equivalent rights [Note: “rights”
includes maintenance and access] have been granted to each sueh
RRRL Entity for alternative apparatus and equivalent alternative apparatus
has vested in the applicable sueh RRRL Entity and (in relation to apparatus)
has been constructed and is in operation, and access to it has been
provided to each RRRL Entity. The location of equivalent alternative
apparatus and rights for the equivalent alternative apparatus must in each
case be agreed between the undertaker and each sueh RRRL Entity before
any step is taken to extinguish, relocate, divert or remove as aforesaid.

Final Comment




22.WRWA is grateful for the ExA and Applicant’s consideration of these proposed
amendments. In due course, WRWA hopes to be able to report further progress
to the Examination in respect of further agreement between the parties.



